I. INTRODUCTION
Hospitals face constant pressure to achieve both financial health and their mission of promoting health and wellness within the communities they serve. The ever-changing regulatory landscape of the health care industry forces hospitals to constantly adapt to new methods of treating patients while meeting specific quality measures and managing their budgets.
Hospitals are complex organizations and keeping them afloat operationally is a difficult task, fraught with financial penalties and bad publicity for any missteps. Credit rating agencies are forecasting a negative outlook for non-profit healthcare due to credit ratings downgrades, decreases in cash, and the uncertainty that the newly elected 2015 Republican-led Congress will make changes to the Patient Protection and Affordable Care Act, also known as the Affordable Care Act ("ACA") or "Obamacare." 1 As hospitals adjust to the new regulatory requirements of the Affordable Care Act, like value-based purchasing, more penalties for hospital acquired conditions, and the readmissions reduction program, they are forced to make adjustments.
Value-based-purchasing is an incentive system that will change the amount hospitals are paid based on their performance. Payments to hospitals will be adjusted based "on their performance on 4 domains that reflect hospital quality: the clinical process of care domain, the patient experience of care domain, the outcome domain, and the efficiency domain." 2 The ACA mandates "a hospital valuebased purchasing program in Medicare to pay hospitals based on performance on quality measures." 3 Fee-for-service models of reimbursement, where hospitals charge for each service performed on the patient as opposed to overall outcome, are being supplanted by value-based care. Valuebased care is a growing trend among the biggest insurance companies, because insurance companies tend to follow Medicare and Medicaid trends. 4 A shift toward value-based reimbursements has been a major driver of healthcare reform, and United Healthcare is not the only commercial payer to signal a major shift toward this strategy. Aetna and Cigna have been two of the most active private health insurers to create ACOs and 2 Hospital Value-Based Purchasing, MEDICARE.GOV, http:// www.medicare.gov/hospitalcompare/Data/hospital-vbp.html [http:// perma.cc/A9K8-HCFC] (last visited Feb. 12, 2016) .
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A HOSPITAL-WITHIN-A-HOSPITAL: GOOD FOR HOSPITALS, GOOD FOR PATIENTS accountable care deals with hospitals and physicians. 5 Seeking to reduce inefficiencies in care is important to insurers as well. 6 Value-based care will pressure hospitals and health care providers to shift resources toward improving areas measured by these metrics.
Beginning in October of 2008, hospitals had to supply information about conditions present on admission ("POA") and did not "receive additional payment for cases in which one of the selected conditions was not present on admission. That is, the case would be paid as though the secondary diagnosis were not present." 7 Basically, the policy is based 5 Id. 6 Bruce Japsen, Blue Cross' $65 Billion Move Away From Fee-For-Service Medicine, FORBES (July 9, 2014, 11:00 AM), http:// www.forbes.com/sites/brucejapsen/2014/07/09/blue-cross-65-billionmove-away-from-fee-for-service-medicine/ [http://perma.cc/XDK5-47TW]. 7 Hospital-Acquired Conditions (Present on Admission Indicator), CMS.GOV, http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/HospitalAcqCond/index.html?redirect=/hospitalacqcond/06_ho spital-acquired_conditions.asp [http://perma.cc/9ATZ-9HU2] (last visited Feb. 28, 2016) . The details of this program are as follows:
On February 8, 2006, the President signed the Deficit Reduction Act (DRA) of 2005. Section 5001(c) of DRA requires the Secretary to identify conditions that are: (a) high cost or high volume or both, (b) result in the assignment of a case to a DRG that has a higher payment when present as a secondary diagnosis, and (c) could reasonably have been prevented through the application of evidence-based guidelines. Section 5001(c) provides that CMS can revise the list of conditions from time to time, as long as it contains at least two conditions. Id.
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INDIANA HEALTH LAW REVIEW Vol. 13:2 on the idea that the government should not reward hospitals for treating patients for conditions that a patient contracted while at the hospital that could have potentially been avoided by better hospital practices. This payment structure encouraged hospitals to take measures to combat Hospital-Acquired Conditions ("HACs"). Additional penalties for Hospital-Acquired Conditions ("HACs") were implemented by Obamacare. 8 This program will result in reduced Medicare payments to hospitals that do not meet quality metrics involving hospital acquired conditions. A score is created for hospitals based on rank in the worst performing quartile . . . with respect to hospital-acquired conditions . . . . identified by calculating a Total HAC score which is based on the hospital's performance on risk adjusted quality measures. Hospitals with a Total HAC score above the 75th percentile of the Total HAC Score distribution may be subject to payment reduction beginning October 1, 2014. 9 Hospitals must make investments to develop or refine internal processes that prevent patients from acquiring additional illnesses during their stay.
Established by the Affordable Care Act, the Readmissions Reduction Program also imposes penalties on hospitals. 10 ("HHS") is charged with taking excess readmissions into consideration when making payments to hospitals. 11 In addition to financial penalties, the readmissions rates will also be posted on the CMS website "Hospital Compare." 12 This will impact hospitals as consumers will have the opportunity to research prices for different procedures before selecting a hospital or outpatient clinic. Carrots and sticks like value-based purchasing, the Readmissions Reductions program, and HAC program are "the wave of the future for hospital payments and should be viewed as a cumulative force demanding performance improvement[.]" 13 Additionally, "[b]y 2017, the combined penalties will put as much as 6% of inpatient Medicare reimbursements at risk." 14 This will put pressure on hospitals to react to this new status quo.
In HealthCare.gov, 16 would receive subsidies to help them afford health insurance. 17 Thirty-four states relied on the federal exchange for their insurance market, and roughly six and a half million people stood to lose their subsidies if the Supreme Court found that the federal health insurance exchange markets were illegal. 18 Without the subsidies, less patients would have insurance, and the amount of uninsured patients would likely increase. Subsidies have made an impact on hospital debt because they result in less uninsured patients whose costs hospitals have to absorb. 19 In 2015, there was an increase in the number of Indiana residents who enrolled through the federal marketplace. 20 Enrollment for Hoosiers was 132,423 in 2014, and in 2015 it increased to 218,617. 21 The increased number of insured patients has resulted in a surge in patient volume, but hospitals are struggling with the costs of increasing staff to handle the patient volume. 22 The 2015) .
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A HOSPITAL-WITHIN-A-HOSPITAL: GOOD FOR HOSPITALS, GOOD FOR PATIENTS the outcome of King maintained the subsidies, hospitals will continue to face great uncertainty as different aspects of the ACA are attacked and reviewed, especially during the upcoming presidential election. The competition among hospitals and the internal pressures within hospitals is fierce. Pressure to gain new patients, maintain prowess in the community, achieve financial stability, and provide the best care possible to all patients is intense. As a result of this increasing competitive pressure, it is not uncommon for the public to frequently encounter commercials and billboards advertising shorter wait times in emergency rooms, new specialty centers, and a facility's latest ranking of varying significance.
The inundation of advertisements gives the prospective patient the impression that the hospitals are all trying to shout over one another in an effort to attract the patient's attention and business.
As more people are covered by high-deductible insurance plans, where patients must pay a greater amount out of pocket before their health care costs are covered by their insurance, there is a general sense that patients are interested in greater price transparency. The Indiana Hospital Association created a tool called CareINSight for patients to view aggregated hospital price and quality data for the more than 165 hospitals in Indiana based on the chargemasters hospitals submit to the Indiana State Department of Insurance. 23 While this tool is not a perfect INDIANA HEALTH LAW REVIEW Vol. 13:2 way to view all relevant data because it does not include information from all of the different payers who will pay for hospital procedures, the number of all-payer claims databases is likely to grow. 24 All-payer claims databases will put pressure on hospitals to incur additional administrative costs in order to maintain this information.
There are many pressures on hospitals to be more efficient without sacrificing quality.
These challenges present an opportunity for hospitals to create new structures to adjust to this pressure while managing patient satisfaction, quality, and their bottom line.
A. The Issue
As discussed above, the health industry is facing many new regulatory changes that present operational and financial challenges. Colocation via the hospital-within-ahospital structure could relieve some of the pressures hospitals must navigate. The unique structure of a hospitalwithin-a-hospital provides a means for hospitals to gain financial efficiencies, and improve patient care by reducing readmission rates by ensuring patients receive better care, and providing a means for Catholic hospitals that acquire secular hospitals to address the needs of the communities they serve while adhering to their moral objectives.
B. Roadmap
This Note will examine the "hospital-within-a-hospital" structure under the general rules for hospitals excluded from the prospective payment systems 25 and analyze the advantages and disadvantages of this structure for hospitals and patients. Also analyzed is how the hospital-within-ahospital structure provides a means to ease the impact of Part II of this Note will discuss the Medicare reimbursement for a hospital-within-a-hospital, the design and operation of the hospital-within-a-hospital, the requirements hospitals must adhere to in order to be compliant with the regulation and therefore receive the appropriate type of Medicare reimbursement, and alternatives to hospitals-within-hospitals.
Part III of this Note will analyze the advantages of the hospital-within-a-hospital including: potential reduction in readmission rates for the host hospital which in turn benefits the patients as consumers of health care, an increase in access to specialty hospitals, and how the separateness of the structure could increase access to certain services.
Explored in Part IV of this Note are the disadvantages of the hospital-within-a-hospital, including overbilling, which leads to Medicare overpayment, and complications that arise when disaster preparedness is inadequate between the hospital-within-a-hospital and the host hospital. , 1991. 31 Payments made to participating hospitals are made on the basis of prospectively determined rates and applied on a per discharge basis. 32 The payment system is not structured in a way to reimburse hospitals for long-term hospital care because the average stay for Medicare patients at general acute-care hospitals is roughly six days. 33 A hospital-withina-hospital is excluded from this payment system. Instead, they are compensated at a level that is often more favorable.
II. BACKGROUND

B. Hospital-Within-a-Hospital Design and Operation
Under 42 C.F.R. § 412.22(e), "Excluded hospitals and hospital units: General rules", a hospital-within-a-hospital is a hospital that operates in the same building as its host hospital or in a building on the same campus as its host hospital. 34 This is sometimes referred to as co-location. 35 The host hospital is "a general acute care hospital located in the same building or on the same campus as [a long-term-care-31 42 C.F.R. § 412.1(a) (2016). 32 Facilities that meet the requirements for a hospitalwithin-a-hospital are excluded from this Medicare Inpatient prospective payment system. 38 In order to be the type of facility allowed to become a hospital-within-a-hospital, the facility must be licensed as of the several classes of "excluded hospitals." 39 These facilities include:
1. Psychiatric hospitals, which must primarily provide psychiatric care, including the diagnosis and treatment of the mentally ill, 40 2. Rehabilitation hospitals, which must comport with specific requirements, 41 3. Children's hospitals, which must have a provider agreement and provide care to patients under eighteen years of age, 42 and 4. Long-term care hospitals ("LTCH"), which are one of the types of specialty hospitals permitted to operate as hospitals-within-hospitals, must have an average length of stay that is greater than twenty-five days. 43 Because of concerns involving overbilling Medicare, a moratorium on all new long-term care hospitals has been established. 44 In part, due to concerns about hospitals working together to double bill Medicare for the same patient, there are requirements in place for a host hospital and hospital-withina-hospital to qualify for reimbursement under 42 C.F.R. § 412.22(e). Maintaining separateness is at the root of the 2016 559 A HOSPITAL-WITHIN-A-HOSPITAL: GOOD FOR HOSPITALS, GOOD FOR PATIENTS requirements for fulfilling the criteria to qualify as a hospital-within-a-hospital. The operations of both the host hospital and the hospital-within-a-hospital are structured in a way to prevent collusion between the host hospital and the hospital-within-a-hospital. This separateness is often signified in terms of control. Control is defined as having "the power, directly or indirectly, significantly to influence or direct the actions or policies of an organization or institution." 45 The governing body of the hospital-within-a-hospital must be separate from the governing body of the host hospital. 46 The chief medical officer of the host hospital, who is responsible for the actions of the medical staff, may not be employed by or have a contract with the hospital-within-a-hospital. 47 The medical staff must also be separate. This means that the host hospital's medical staff has nothing to do with the hospitalwithin-a-hospital's staffing activities, including granting privileges. 48 The chief executive officer of the host hospital may not be "employed by or under contract with the hospital occupying space in the same building or on the same campus or any third entity that controls both hospitals." 49 However, in addition to requirements on separate governance and staffing the hospital-within-a-hospital also has to meet one of the three criteria explored in further detail below to establish the separateness of the two hospitals and qualify as a hospital-within-a-hospital:
1. Perform "basic functions" without contracting with the host hospital to provide these services, 50 2. No more than fifteen percent of the host hospitals' inpatient operating costs may come from contracts with the hospital-within-a-hospital, 51 or 3. Seventy-five percent of the hospital-within-a-hospital's inpatient population must be referred from somewhere besides the host hospital. 52
Separateness Requirement: Basic Functions
As the first option to establish separateness between the host hospital and the hospital-within-a-hospital, the hospital-within-a-hospital must perform basic hospital functions "through the use of employees or under contracts or other agreements with entities other than the hospital occupying space in the same building or on the same campus, or a third entity that controls both hospitals." 53 Basic functions are defined as: "quality assurance, medical staff services, nursing services, medical record services, pharmaceutical services, radiologic services, laboratory services, utilization review, and infection control." 54 It is permissible for the hospital-within-a-hospital to contract with the host hospital or any third party that controls both hospitals to provide "food and dietetic services and housekeeping, maintenance, and other services necessary to maintain a clean and safe physical environment." 55 One of the issues with this rule is that the host hospital could provide basic functions in the most cost-effective 2016 561 A HOSPITAL-WITHIN-A-HOSPITAL: GOOD FOR HOSPITALS, GOOD FOR PATIENTS manner for the hospital-within-a-hospital. 56 A hospitalwithin-a-hospital that is, for example, only comprised of twenty beds would not see operational efficiencies if it were forced to procure costly assets like radiological or laboratory equipment. 57 Additionally, it would inconvenience patients and increase costs if the hospital-within-a-hospital needed to call an ambulance any time a patient needed a test that the hospital-within-a-hospital was not equipped to perform and is then obligated to arrange and pay for an ambulance to transport the patient to a facility that did have the equipment. 58 This option is still available. However, in response to the concerns about the lack of convenience and cost effectiveness of the basic services rule, CMS added two alternatives that a hospital-within-a-hospital could choose to fulfill the idea of separate function while easing the burden of the original rule. 59
Separateness Requirement: Contracts with Hospital-Within-A-Hospital No More Than Fifteen Percent of Host's Total Inpatient Operating Costs
As another option to establish separateness between the host hospital and the hospital-within-a-hospital, the hospital can ensure that 562 INDIANA HEALTH LAW REVIEW Vol. 13:2 the cost of the services that the hospital obtains under contracts or other agreements with the hospital occupying space in the same building or on the same campus, or with a third entity that controls both hospitals, is no more than 15 percent of the hospital's total inpatient operating costs . . . . 60
The fifteen percent of total inpatient operating costs cap on services rule has been described as the most confusing rule for hospitals-within-hospitals because of the difficulty in accounting for which services count towards the fifteen percent. 61 However, most hospitals choose to abide by this rule. 62 Inpatient operating costs include costs for routine services, like the cost of the room and board and nursing, ancillary services including inpatient radiology and laboratory services, and the malpractice insurance costs associated with inpatient care. 63 Costs that must be included in the fifteen percent maximum a hospital-within-a-hospital may contract with the host for includes equipment and facility repairs and maintenance, cleaning, utilities, and general liability insurance. 64 The hospital-within-a-hospital may not contract with the host hospital or an entity that controls the host hospital for pharmacy, nursing services or medical records. 65 However, the hospital-within-a-hospital is permitted to attempt to realize cost efficiencies by contracting with the host hospital for "dietetic, housekeeping, and maintenance services." 66 
Separateness Requirement: Inpatient Population Referral
If a hospital chooses to adhere by the "75% Rule," no more than twenty-five percent of the inpatient population of the hospital-within-a-hospital can be referred by the host hospital. 67 This means that seventy-five percent of the referrals to the hospitals must come from a source other than the host hospital. 68 If a hospital-within-a-hospital chooses this option as the means to establish separateness from the host hospital, it will deny itself the opportunity to form a mutually beneficial relationship with the host hospital because most hospitals-within-hospitals "receive the bulk of their referrals from the host hospital." 69
C. Alternatives to Hospitals-Within-Hospitals
It is important to note that the term "hospital-within-ahospital" is used to refer generally to any arrangement that has multiple hospitals in the same physical location, but that does not mean that the facility is a true "hospital-within-ahospital" under the statute. Some hospitals market specialty floors as "hospitals-within-hospitals" when in fact they are just remote locations or satellite facilities, subject to other requirements. A satellite facility is a part of a hospital that provides inpatient services in a building also used by another hospital. 70 Satellite facilities are also restricted to "hosting" There have been concerns related to physician referral patterns when physicians own health care facilities, specifically that they are "more likely than other physicians to refer well-insured patients to their facilities and route Medicaid patients to hospital outpatient clinics." 80 In the case of hospitals-within-hospitals, the physicians are not operating outpatient clinics. Rather, they have managerial control at the hospital for which they work. This set-up will not lead to excessive or inappropriate referrals as long as guidelines are in place and physicians and hospitals understand ethical limitations.
The hospital-within-a-hospital structure is highlighted as a way for physicians to regain control and be empowered to reduce medical errors. By Any arrangements made by physicians and hospitals must not violate any health care fraud and abuse statutes. The analysis depends on the specific arrangement with the hospital and host hospital, and while the analysis is beyond the scope of this Note, it is necessary to draw attention to these two important statutes. The Stark Law prohibits physician "self-referrals." 82 Physicians are not permitted to make referrals for health services classified as "designated health services" ("DHS"). 83 The Stark Law also "prohibits the entity from presenting or causing to be presented claims to Medicare (or billing another individual, entity, or third party payer) for those referred services[]" and "[e]stablishes a number of specific exceptions and grants the Secretary the authority to create regulatory exceptions for financial relationships that do not pose a risk of program or patient abuse." 84 Another ethical minefield that impacts the health care industry and hospitals is what is known as the federal Anti-Kickback Statute ("AKS"). 85 This statute calls for criminal penalties for making false statements and also for arranging for or offering illegal remunerations, meaning incentives like a bribe, to take certain actions. 86 Illegal remunerations are an issue with the hospital-within-a-hospital because the structure could be impermissible if hospitals were involved in schemes to exclusively refer patients to the hospitalwithin-a-hospital. 82 Physician Self-Referral, CMS.GOV, http://www.cms.gov/Medicare/ Fraud-and-Abuse/PhysicianSelfReferral/index.html?redirect=/ physicianselfreferral/ [http://perma.cc/SL2F-65VJ] (last updated Jan. 5, 2015, 10:59 AM). 83 42 U.S.C. § 1395nn(h)(6) (2016). DHS includes: clinical laboratory services; physical therapy services; occupational therapy services; radiology services, including magnetic resonance imaging, computerized axial tomography scans, and ultrasound services; radiation therapy services and supplies; durable medical equipment and supplies; parenteral and enteral nutrients, equipment, and supplies; prosthetics, orthotics, and prosthetic devices and supplies; home health services; outpatient prescription drugs; inpatient and outpatient hospital services.
Id.
84 Physician Self-Referral, supra note 82. 85 42 U.S.C. § 1320a-7b (2016). 86 Id. The hospital-within-a-hospital and the host hospital will need to ensure that any arrangements are not in violation of these regulations.
B. Reduction in Readmission Rates
Readmission penalties from the Affordable Care Act make the hospital-within-the-hospital structure attractive as an incentive for hospitals to ensure readmission rates are low and for patients, who understandably do not wish to spend any more time than necessary in the hospital. Medicare payments will be reduced as a way to penalize hospitals for readmissions. Penalties have been doled out to three-fourths of hospitals that are included in the Hospital Readmissions Program and some have said that the pressure of penalties has encouraged hospitals to improve communications with other health care providers. 87 Excess readmissions are a focus of the Affordable Care Act, which established the Hospital Readmissions Reduction Program.
The Secretary of HHS was tasked with establishing a program for hospitals to reduce readmission rates for certain conditions. 88 The policy defines readmission for certain conditions and a calculation for them. 89 When a patient is discharged from a hospital, it is likely that some sort of follow-up or additional action has been advised, from taking medication on a certain schedule to asking the patient to be sure to check in with their primary care physician. A hospital-within-a-hospital may reduce transitional care issues between the host hospital and the specialty facility. This would benefit both the patient, who will not have to endure another hospital stay, as well as the host hospital, who will not be penalized for a readmission.
A 2014 report by Kaiser Health News, a nonprofit health policy news service, illuminates reasons that CMS is increasing its efforts to prevent readmissions. 92 According to the report, "[n]early one in five fee-for-service Medicare patients returns to the hospital within 30 days of being discharged[.]" 93 A high readmission rate is sometimes an readmission rate." A hospital's expected readmission rate for each of the HRRP conditions is the national mean readmission rate, risk-adjusted for the demographic characteristics (for example, age and sex) and severity of illness of the hospital's patients.
The penalty is calculated using a complex formula based on the amount of Medicare payments received by the hospital for the excess readmissions. The penalties are collected from the hospitals through a percentage reduction in their base Medicare inpatient claims payments, up to a cap. The ACA set the penalty cap at 1 percent of aggregate IPPS base payments for the first year, 2 percent for the second year, and 3 percent for each year thereafter. The hospital-within-a-hospital structure can be an effective tool to prevent excess readmissions, saving patients the hardship of enduring an additional stay at the hospital and saving Medicare, and ultimately the taxpayer, the costs related to readmissions. The hospital-within-a-hospital arrangement can alleviate issues with transitional care when a host hospital transfers a patient to the hospital-within-ahospital so that the individual can receive specialized services, which in turn could improve the readmission rates for the host hospital. Under the Affordable Care Act, hospitals will face reductions in their Medicare payments as a penalty for excessive readmissions. 96 This means there is a financial incentive for hospitals to ensure patients receive appropriate transitional treatment.
C. Specialty Hospitals Expand Access to Care
There are financial restraints that prevent hospitals from opening up new children's hospitals in order to capture more business and serve additional populations. Construction costs often make new hospitals cost prohibitive. The hospital-within-a-hospital can be a means to create additional profit centers and improve the hospital's image or reputation. By arranging to lease space in a host hospital, the hospital-within-a-hospital can deliver care in an area where it previously did not make financial sense to set up an entire hospital to serve a smaller number of patients. This can expand access to a specific specialty hospital, like a 94 Id. 95 Id. 96 Id. at 42. In the past decade, there was an increase in specialty hospitals, 97 which could lead to improvements in care because of the increased competition. Some groups are not in favor of an increase in specialty hospitals because general hospitals are unable to capitalize on these specialty cases the way a specialty hospital can because they cannot pick and choose their patients as easily. 98 General hospitals may fail to capture revenue for procedures that would help them finance other low-profit cases. 99 Hospitals across the country are developing centers geared towards specific health concerns and patients. 100 This increase in specialty facilities demonstrates a "simple unifying theme behind this multifaceted array of institutions: specialty medicine." 101 Of the specialty endeavors, they "may be housed on separate floors within a hospital, be in separate administrative units (in-or outpatient) within a hospital, represent organizations within a hospital but with a distinct managerial structure ("hospital within a hospital"), be an entirely separate specialty hospital, or be physician owned." 102 Hospitals-within-hospitals are able to capitalize on the demand for specialty medicine. The hospital-within-ahospital arrangement is advantageous for certain hospitals 97 because they can "brand" their specialty and then offer their services at a remote location.
D. A Unique Model of "Separateness"
Although maternity units are not one of the care facilities excluded under the prospective payment system, a careful implementation of the "separateness" requirement could allow hospitals to use the hospital-within-a-hospital structure to facilitate delivery of certain types of health care services while protecting Catholic hospitals from violating deeply held convictions over permissible and impermissible health care services. Compelled to adhere to the Ethical and Religious Directives for Catholic Health Care Services, ("Ethical and Religious Directives"), moral guidelines created by the United States Conference of Catholic Bishops, Catholic hospitals usually have policies in place to refuse to provide certain services generally considered standard on moral grounds. 103 Although individual providers practicing at a Catholic hospital may bend these rules at the hospital on an individual level (where they would likely be subject to discipline), or maintain separate offices to perform these services, Catholic hospitals typically do not offer reproductive services.
Reproductive services usually include contraception, 104 Certain treatments derived from embryonic stem cell research, even those accepted in the wider medical community, may also be prohibited. 107 This is because according to the Ethical and Religious Directives, the Catholic Church "cannot approve medical practices that undermine the biological, psychological, and moral bonds on which the strength of marriage and the family depends." 108 There was a sixteen percent increase in the number of Catholic hospitals from 2001 to 2011. 109 In light of this increase, the hospital-within-a-hospital structure could be an opportunity to better serve the patient population of a geographic area where people only have convenient access to a Catholic hospital. 110 For example, a Catholic health care system that hosts an independent, secular hospital-within-ahospital could provide treatment that the Ethical and Religious Directives do not allow. This would make additional healthcare services available to the local population and quell fears that the increase in Catholic hospital systems merging or acquiring secular hospitals will the refusal to administer emergency contraception, even to victims of rape, will place an unfair and uncontrollable burden on the community served by the Catholic hospital. 105 Id. 106 lead to a reduction in available health care services for a community. This could also be a business opportunity for a hospital to specialize in operating hospitals-within-hospitals in Catholic hospitals. Of course, Catholic hospitals should not be compelled to participate in or endorse a practice that they find morally objectionable. There are many issues with Catholic hospital mergers that are outside the scope of this Note, but they include first amendment rights for medical staff that do not wish to compromise their moral beliefs by mandates that they provide certain types of treatments; issues with the providers who do not want a different kind of institutional conscience imposed on what they believe is their right to practice medicine as they see fit; and contentions that hospitals that treat Medicare and Medicaid patients, who may be elderly, disabled, and impoverished, should offer basic care. A few Catholic hospitals have created models with similar "separateness" requirements, and one example is a hospital in Austin, Texas. This hospital used an arrangement that resembled the "hospital within a hospital" requirements, required by 42 C.F.R. § 412.22, to allow a community "safety net" hospital to survive financially while not depriving members of the community of reproductive services like emergency contraception. 111 Seton, a Catholic hospital that the Daughters of Charity of St. Vincent De-Paul owned and managed, entered into a public-private partnership lease agreement with Brackenridge Hospital, owned and operated by the city of Austin, Texas, where Seton leased buildings from Brackenridge. 112 Brackenridge, the city-owned hospital, was in serious financial trouble and was looking for 2016 577 A HOSPITAL-WITHIN-A-HOSPITAL: GOOD FOR HOSPITALS, GOOD FOR PATIENTS a lifeline to prevent its seemingly inevitable closure. 113 Brackenridge Hospital played a crucial role in providing health services to community members of limited means, and its closure would have had a detrimental impact on this population. 114 The fact that if Brackenridge Hospital was forced to shut its doors because of its financial situation, the poor would effectively be denied health care because the only other option was a for-profit hospital that would not provide the same amount of charity care led to the acceptance of this arrangement. 115 This risk to the poor served as a powerful impetus to come to an arrangement that would allow Seton, as a Catholic entity, to serve the health care needs of the poor in the community while not compromising the moral principles to which Seton was ethically and morally compelled to adhere. 116 Initially, the terms of the arrangement were organized so that Seton, the Catholic hospital, never performed and was never directly involved in care that was designated as morally objectionable by the Ethical and Religious Directives, but these reproductive services forbidden by the Ethical and Religious Directives were allowed to take place at Brackenridge. 117 When the Ethical and Religious Directives were later updated to forbid any type of working arrangement with a group that facilitated services the Catholic Church perceived as intrinsically evil, the hospitals had to adjust the arrangement, again to fulfill their duty to serve the needs of the poor in the community while still adhering to the highlyregarded Ethical and Religious Directives essential to their operation as a Catholic hospital . 119 Seton paid to create a solution that embodied similar characteristics to the hospital-within-a-hospital authorized by statute and allowed the hospital to continue to meet the medical needs of the poor community while maintaining "separateness." They included remodeling a floor of the hospital so that the secular, separately licensed facility could have "its own pharmacy, medical records area, nursing unit, housekeeping, and separate elevator." 120 This floor of the building was where all sterilization and contraceptive services, services the Ethical and Religious Directives does not support or allow on moral grounds, took place. 121 The parties involved believed there were sufficient restrictions on contraceptives provided on an emergency basis that it was morally permissible for the Catholic hospital to allow the distribution of emergency contraceptives. 122 Before transferring a woman in need of emergency contraceptives to the hospital-within-a-hospital "secular" floor, the woman had to be tested to ensure she was not ovulating at the time the medication was administered because otherwise the use of contraceptives would be morally impermissible. 123 129 The Burdett Care Center is a fifteen bed maternity hospital that "preserves services that can no longer be offered by Samaritan itself, under the terms of the merger: sterilization procedures, birth control and treatment of certain pregnancy emergencies." 130 In line with the separateness requirements, Samaritan provided a five million dollar trust to serve as a "financial buffer" and the Burdett Care Center established a different board and different staff than Samaritan. 131 It should be noted that while a specific hospital board and the bishop of a Catholic diocese who controls whether or not the agreement is allowed may agree to a similar arrangement, the strongly held call to respect and protect life means that many Catholics may still find these arrangements objectionable and consider them to be an unconscionable compromise. Additionally, changes to the which adhered to the separateness tenant required of LTCHs in the sense that it credentialed its own staff, worked to keep patients who were elderly or incredibly ill alive with technology that some doctors at Memorial believed was too drastic for the patient and a waste of resources. 156 This attitude that patients on the LifeCare floor were "chronically deathbound" contributed to what some experts say was the euthanasia of patients that hospital workers considered too sick to move. 157 LifeCare was not invited to the discussions that happened among hospital staff over their plan of evacuation when the situation took a turn for the worse. 158 LifeCare had an incident commander who was responsible for organizing the evacuation of the LifeCare patients and had requested that the LifeCare patients be included in Memorial's evacuation plans. 159 The incident commander was told that Memorial would ask their corporate owner, Tenet, for permission to include them in Memorial's evacuation plans. 160 Tenet claims that LifeCare workers rejected an offer of evacuation assistance. 161 Regardless of which side is right, it is clear there was a breakdown in communication among staff and multiple layers of leadership.
In response to the Fink article, Ellen B. Griffith, a spokesperson for CMS, said that because it was not clear there was a LifeCare physician available on the LifeCare floor, it "raises questions about whether the LifeCare facility really was a separately certified hospital from Memorial Medical Center or was actually functioning as a unit of Memorial." 162 This indicates that disregarding the separateness rule can lead to the hospital-within-a-hospital being taken advantage of by host hospital doctors, in addition to contributing to a dangerous silo where communication does not flow freely. 156 Id. 157 Id. 158 Id. 159 Id. 160 Id. 161 Id. 162 Levin, supra note 137. Although the issues at Memorial demonstrate the devastating effects of a hospital-within-a-hospital that lacks structures and protocols for their own patients and a lack of understanding of how the hospital-within-a-hospital and the host hospital need to interact, there are examples of hospitals-within-hospitals that have successfully managed emergency situations. An example of a hospital-within-ahospital that successfully and smoothly handled an emergency evacuation is Triumph Hospital.
Triumph Hospital is a long term acute care hospital-within-a-hospital whose host at the time was MeritCare hospital. 163 In the face of dangerous floods as the nearby Red River rose, the health care workers were able to act to prevent threats to patient safety. 164 When the "evacuation trigger was pulled at MeritCare, patients had been ready to roll for hours, [with] baggies of medicines at their bedsides, checklists on their doors, and bar-coded triage bracelets on their wrists whose colors indicated the type of transport required." 165 The chief clinical officer of Triumph said she felt like she was "overly prepared," a sentiment that the officials at Memorial likely did not experience. 166 The health care providers said that several factors contributed to their success: "flexibility, days 163 Sheri Fink, Disaster Preparedness Pays off in North Dakota,
